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SUMMARY

One Justice.
Onevacancy. One nomination. One confirmation.

That isall that it may take for our nation’ shighest court to deny women equal protection of
the law, the right to privecy, including the right to choose, and criticd protections against
discrimination in education, employment, hedth and elsewhere. One new Justice on the U.S.
Supreme Court who does not support women’ srights could mean adramatic erosion in protections
for theserights.

On the other hand, one new Justice who supports women'’s rightscould restore, or prevent
the further erasion of, rights tha have been |ost.

In the last three terms alone, our nation’s highest Court, split 5-4, has cut back on many
protections that women have relied on for years. For example:

In Nguyen v. INS, the Court rejected an equal protection challenge and upheld immigration laws
that make it more difficult for male citizens than female citizens to confer citizenship on their
non-marital children. Itsreliance on gender stereotypesof different parenting rolesfor men and
women harms both, and threatens areturn to the erawhen laws and policies based on women's
“proper” roles were used to justify restricting ther full participation in economic and political

life.

In United Sates v. Morrison, the Court struck down a key provision in the Violence Against
Women Act that would have allowed victimsof rape and domestic violenceto suetheir attackers
infederal court,trampling on Congress’ authority under the Commerce and the Equal Protedtion
Clauses of the Constitution.



% In Board of Trustees of University of Alabama v. Garrett, the Court again limited Congress
authority, and found that anursewho had been demoted after missing work becauseof treatment
for breast cancer could not hold her gate employer accountable under the Americans with
Disabilities Act.

In several other key cases decided in the last few years, the Court has upheld women’s
rights by only 5-4 mgjorities - often with four conservative Justices issuing strong dissents. For
example:

% In Senberg v. Carhart, four Justices dissented when the Court applied Roe v. Wade to strike
down aNebraskalaw that would have banned most second trimester abortions, and that had no
exception for abortions that were necessary to protect the health of the woman.

% In Brentwood Acaderry v. Tennessee Secondary School Athletic Association, four Justices
dissented when the Court ruled that statewide associationsthat regul ate interscholastic athletics
can be sued for violating constitutional protections including the denial of equal protection to
women and girls.

% In Davis v. Monroe County Board of Education, four dissenting Justices argued that schools
should never beliablefor student-agai nst-student sexual harassment, even whenthe school knew
about the harassment and showed ddiberate indifference in failingto stop it.

Each of those cases would have been decided differently if the Court had one additional
Justice who shares the views of the conservatives currently on the Court.

One new Justice could mean that our nation’s highest Court will take away o severely
restrict women'’s access to abortion services and many contraceptive options, deny women's right
to bodily integrity, and take away protections against gender-based discrimination in employmert,
education and elsewhere. One new Justice could shift the composition of the Court, denying
women’s most fundamental rights to privacy and equa protection, and dramatically altering
women’s place in our society. One new Justice.
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INTRODUCTION

For three decades, the Supreme Court’s interpretations of Constitutional principles and
federal statutes have played a crucial role in protecting therights of women to equal protection of
the law and to privacy and bodily integrity, including the right to choose abortion.

In recent years, however, the Court has cut back on fundamental protections for women that
key constitutional principles and Acts of Congress once provided. Its rulings have often been by
narrow margins and over strong - even bitter - dissents. Some legal guarantees for women have
beenleftin placeonly by razor-thin margins that could qui ckly vapori ze. Consequently, even ashift
of just one vote on the Court could result in a severe weakening of constitutional principles and
federal statutesthat provide critical protection for women, and thus turn back the clock for women's
core legal rights.

This analysis highlights recent decisions and trends where a singe new Justice could have
amajor impact on women’s constitutional rights to privacy and equal protection, and the federd
statutory protection of women'’ s rights in employment, education, and health, safety and welfare.

|. FUNDAMENTAL CONSTITUTIONAL PROTECTIONS

Four Justices Do Not Support Effective
Constitutional Protection of a Woman’s Right to Choose

The constitutional right to privacy protects against government intrusion into personal
matters, including marriage, pregnancy, contraception and abortion. The landmark case of Roe v.
Wade, 410 U.S.113 (1973), held that this right, based on the right to liberty in the Due Process
Clause of the Fourteenth Amendment, includes awoman’s fundamental right to choose to have an
abortion. In Planned Parenthood of Southeast Pennsylvania v. Casey, 505 U.S. 833 (1992), the
Supreme Court weakened Roe v. Wade's protection of theright to choose by adopting anew, highly
subjective“undue burden” test, which allows statesto imposerestrictionson abortion aslong asthey
do not place an undue burden, or substantial obstacle in the path of awoman who seeksto terminate
her pregnancy. In Casey, three current members of the Court, Chief Justice Rehnauist and Justices
Scaliaand Thomas, bluntly stated: “We believe that Roe was wrongly decided, and that it can and
should be overruled .. . ..” Id. at 944 (emphasis added).

Senberg v. Carhart, 530 U.S. 914 (2000), was the first Supreme Court case to apply the
undue burden test adopted in Casey. In a sharply divided 5-4 decision, the Court struck down
Nebraska sban on“partial birth abortion” becausethelaw’ sdefinition of the banned procedurewas
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so broad that it covered even the most commonly used procedure for abortions in thefourth month
of pregnancy. In addition, the law had no exception that would alow the medically approved
abortion procedures to be used when necessary to protect the hedth of the woman, as explicitly
required under Roe and Casey.

Carhart madeit clear that four Justices on the Court — Chief Justice Rehnquist and Justices
Scalia, Thomas and Kennedy — support the evisceration of Roe v. Wade. Unlike the other three,
Justice Kennedy has not called for overruling Roe, but he hasinterpreted “ undue burden” so loosely
that almost any restriction could meet his test, even arestridtion as severe asthe one at issue in
Carhart. Thus, should only onemore Justice who does not support real constitutional protection for
awoman'’ sright to choose be appointed, women could face onerous and dangerous state or federal
restrictions on abortion. Our nation could return to the pre-Roe v. Wade days — when women’s
health and even their lives were jeopardized by “back-alley’ abortions.

Moreover, such a Court could extend its hostility to a woman's right to choose beyond
abortion itself. An anti-choice Court could restrict the use of some forms of contraception, fail to
protect women’ saccessto reproductivehealth clinics, and allow more state control over womenwho
are pregnant.

Contraception. Four members of the current Court -- Chief Justice Rehnquist and Justices
O’ Connor, Scaliaand Kennedy -- endorsed the preamble to aMissouri law that defines human life
to begin at conception, with conception defined as the time of fertilization. See Webster v.
Reproductive Health Services 492 U.S. 490, 504-507 (1989). (There could well be afifth member
of the Court who sharesthisview, since Justice Thomas was not yet on the Court when Webster was
decided.) Under this definition, as two of the dissenters in Webster pointed out, some common
formsof contraception that may prevent implantation of thefertilized ovum coud be swept intothe
abortion restrictions. 492 U.S. at 539, n.1 (Blackmun, J. dissenting), 563 (Stevens, J. dissenting).*

Accessto clinics. InHill v. Colorado, 530 U. S. 703 (2000), the Court voted 6-3 to uphold
a Colorado statute that imposes limits on arti-choice activists bent on harassing women who are
entering health carefacilities. In their dissent, Justices Scaliaand Thomastreated the case as part of

! Extreme as it may seem, some anti-choice organizations maintain that common forms of

birth control are tantamount to abortion. A case has been allowed to proceed to trial in federal
court in Ohio in which an anti-choice pharmacist, represented by the American Center for Law
and Justice (founded by Pat Robertson), is arguing that she need not fill prescriptions for
standard birth control pills because dispensing a birth control pill isthe legal equivalent of
performing an abortion. Brauer v. K-Mart Corporation, No. C-1-99-618 (S.D. Ohio. Jan. 23,
2001). Seealso, e.g., “NU to Offer Birth Control Insurance,” Omaha World-Herald, Apr. 8,
2001, quoting the president of alocal Right to Life organization as stating that birth control pills
are“like chemical abortions.”
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their ongoing battle against the constitutional protection of abortion. They put the First Amendment
rights of the activists above the right of health care patients and providers to gain access to these
facilities. If the dissentersare ableto command amajorityin the future, pratesterswould effectively
be alowed to shut down women'’s health clinics.

Therightsof pregnant women. Thisterm, in Ferguson v. City of Charleston, 121 S.Ct. 1281
(2001), the Court struck down, 6-3, the punitive, involuntary testing of pregnantwomen for cocaine.
Based on the assumption that the women had not consented to the tests, and applying Fourth
Amendment law applicable to warrantless searches, the Court found that the wamen’s right to
privacy outweighed the “gecial needs’ argued in support of the drug testing program. “While the
ultimategoal of the program may well have been toget the women in question into substance abuse
treatment and off of drugs,” the program was created and implemented with police and prosecutors,
and“theimmediate objective of the searcheswastogenerate evidencefor |aw enfor cement pur poses
in order to reach that goal.” 1d. at 1291 (emphasisin original, footnotes omitted). Justice Kennedy
joined the mg ority, but he stressed in a concurrence the “legitimacy of the State' sinterest in fetal
life and of the grave risk to the life and health of the fetus, and later the child, caused by cocaine
ingestion”, thereby signaling his willingness to uphold a program as long as it does not involve
“handcuffs, arrests, prosecutions, and police assistance”. |d. at 1294, 1295. Justices Scalia and
Thomas, joined by the Chief Justice, would have upheld the drug testing program asit was. Thecase
isnot yet over: it was sent back for the court below to determine whether or not the women had in
fact consented to the tests.

Thus, there are now four Justices on the Court who oppose effective legal protectionsfor a
woman’ sright to choose abortion. Three of these Justices have declared their readinessto overturn
Roe v. Wade outright. A strong minority iswilling to undermine the constitutional right to privacy
in other ways. Just a one voteshift on the Court could further weaken or even destroy this precious
right for years to come.

Several JusticesDo Not Accept the Current
Equal Protection Standard Applying to Sex
Discrimination, Which Has Opened Jobs,
Education and Rights of Citizenship to Women

Before its landmark decision three decades ago in Reed v. Reed, 404 U.S. 71 (1971), the
Supreme Court accepted any “rationd basis’ as reason enough to uphold laws that discriminated
against women, no matter how harmful, and regardless of whether they were based on outmoded
stereotypes. Since Reed, however, the Court has required that laws and government policies that
discriminateon the basisof sex bejustified under a* heightened scrutiny” or “intermediate” standard
of review to determine whether they provide the equal protection of lav that is guaranteed by the
Equal Protection Clauseof the Fourteenth Amendment. Under heightened scrutiny, discriminatory
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laws and policies must be supported by an “exceedingly persuasive justification” that is
“substantially related to an important government objective.” Lawscannot be based on stereotypes
about gender roles. Asanintermediate standard of review, heightened scrutiny islessrigorousthan
the “strict scrutiny” that is applied to discrimination based on race, ethnicity and national origin,
which requiresthat adassification be narrowly talored to furtheracompelling government interest.
However, it is more exacting than the “rational basis’ test under which most government
classifications are considered.

Applying heightened scrutiny since Reed v. Reed, the Court has struck down many lawsand
official policiesthat disadvantage women simply because they are women, including laws allowing
men greater enti tlements to government benefits than women, laws providing for a higher age of
majority for males than females thereby entitling the males to parental support for alonger period
of time, and laws giving husbands exclusive authority over the community property of amarried
couple. The Court’s most recent applications of the heightened scrutiny standard to end
discriminatory practiceswerein United Satesv. Virginia, 515U.S. 127 (1996), inwhich it held that
theexclusion of women fromtheall-mal e, state-run VirginiaMilitary I nstitute was unconstitutional ,
and in J.E.B. v. Alabama, 511 U.S. 127 (1994), in which it invalidated the practice of making
peremptory challenges to keep women off of juries solely because of their gender.

Sinceitsinception, the heightened scrutiny standard has been thesubject of controversy and
has been repeatedly criticized by dissenting Justices. Just a fev changes on the Court could
jeopardize its application to sex-based classifications. For example, dissenting in Craig v. Boren,
429 U.S. 190 (1976), thecasethat first explicitly articul ated the hei ghtened scrutiny standard for sex
discrimination, Justice Rehnquist saw no reason to creaste a new standard between rational basis
review and “strict scrutiny.” He stated that the “ only redeeming feature of the Court’ sopinion” was
that it did not adopt the strict scrutiny standard. Id. at 217. The position that rational basiswasthe
appropriate standard of review for sex discrimination was shared by Judge Robert Bork,2 whose
viewswere explored in detail when he was nominated tothe Supreme Court. InJ.E.B. v Alabama,
now Chief Justice Rehnquist and Justice Thomas, joining Justice Scalia’ s dissent from the Court’s
holding, would have allowed the removal of jurors solely onthe basis of sex, thereby challenging
one of the key tenets of the heightened scrutiny standard -- that gender-based stereotyping cannot
justify discrimination.

In the VMI case, Justice Scalia again argued in a dissenting opinion that the standard of
review for sex-based classificationsshouldbereduced toraional basisreview. AccordingtoJustice
Scalia, such review “cetainly hasa firmer foundation in our past jurigorudence . . . weroutinely
applied rational-basis review until the 1970's, see, e.g., Hoyt v. Florida, 368 U.S. 57 (1961);
Goessaert V. Cleary, 335 U.S. 464 (1948).” 518 U.S. at 575. These very cases cited favorably by

2 Seg, e.g., Federalism and Gentrification, Address by Judge Bork to The Federalist
Society (April 24, 1982).
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Justice Scalia, are cited by the majorities in VMI and in J.E.B. as examples of how outdated the
SupremeCourt’ spre-Reed v. Reed decisionswere. InHoyt v. Florida, the Court upheld alaw giving
women an automatic exemption from jury servicethat had resultedin an al-malejury for awoman
tried for the murder of her husband. It found that the differing treatment of men and women was
reasonable, since “despite the enlightened emancipation of women from the restrictions and
protections of bygone yeas,” they are “still regarded as the center of home and family life.” 368
U.S. at 62. Goessaert v. Cleary upheld a prohibition aganst women working as bartenders uness
they were the wives or daughters of made bar owners (even though they could work as waitresses
where liquor was served) as a preventive measure against “moral and social problems’ that might
arise. 335U.S. at 466. A returntothe pre-Reed v. Reed erawould mean that state laws and policies
based on negative stereotypesof women would be considered constitutional, no matter how outdated
they were.

The Supreme Court’s mog recent equal protection case leaves the heightened scrutiny
standard for gender discrimination nominally in place, but applies it in a manner that the dissent
characterizes as “far less than the rigorous application of heightened scrutiny that our precedents
require.” Nguyen v. INS No. 99-2071, 2001 U.S LEXIS4340 (2001) (O’ Comor, J., dissenting).
With Justice Kennedy writing the majority opinion, joined by Chief Justice Rehnquist and Justices
Stevens, Scaliaand Thomas, Nguyen upheld immigration lawsthat makeit moredifficult for male
citizens than female citizens to confer citizenship on their non-marital children, based on what the
majority called “the significant difference” between the relationship of the unmarried mother and
the unmarried father to the child at birth. Id. at 18. The dissenters protested that the difference on
which the majority reliesisnot the biological fact that only women give birth, but the stereotype of
the caring mother and the uninvolved father. Id. at 61. New appointmentscould dash the dissenters
hopethat “today’ serror remainsan aberration” from the post-Reed v. Reed decisions, rather than the
beginning of atrend toward lesser protection of women's legal rights. Id. at 79.

Athletic Associationsand State Action. Just one voteprevented alossin acase decided this
term that affects the rights of girls and women to equal treatment in athletics. Justice O’ Connor
joined Justice Souter’s majority opinion, along with Justices Stevens, Ginsburg and Breyer, in
Brentwood Academy v. Tennessee Secondary School Athletic Association, 121 S.Ct. 924 (2001).
The Court held that a statewide association incorporated to regulate interscholastic athletic
competition among public and private secondary schools is engaged in state action, and therefore,
likeagovernment entity, can besued for violating the constitution, including for the denial of equal
opportunitiesfor girlsand women. Justice Thomas wrote the dissenting opinion, complaining that
“Themajority’ sholding . . . not only extends state-action doctrine beyond its permissible limits but
also encroaches upon the realm of individual freedom that the doctrine was meant to protect.” Id.
at 935. The dissenters’ interest in giving groups that are“private” in name only the freedom to
discriminate could easily prevail if the composition of the Court changes.
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Affirmative Action. Just asit iscriticallyimportant to have strong constitutional standards
in place to invalidate sex-based discrimination by the government, it is essential to have
constitutional standards in place to permit the government to use remedies like affirmative action
to dismantle discrimination. Affirmative action programs have played a key role in opening up
opportunities for women and minorities in employment, education, and other arenas. These
programs, however, areunder attack, and in recent yearsthe Supreme Court hasbecomeincreasingly
hostileto them. While the casesto come before the Court have challenged affirmative action based
on race rather than sex, affirmative action programs aimed at breaking down barriers for women,
whatever the r race or ethnic origin, are d so i n jeopardy.

The most recent Supreme Court case addressing affirmative action, Adarand Constructors
v. Pena, 515 U.S. 200 (1995), involved a federal program aimed at remedyingdi scriminati on agai nst
minority businessesin competition for federal highway and transit contracts. The program had been
upheld by the court below under an intermediate standard of review. However, the Supreme Court
held, 5-4, that, under the Equal Protection Clause, federal race-based affirmative action programs
must satisfy the grict scrutiny standard, and remanded the case for review unde that stringent
standard. ®* The majority opinion, written by Justice O’ Connor, was joined by Chief Justice
Rehnquist and Justices Scalia, Kennedy and Thomas. In one of several strong dissents, Justice
Stevensnoted that by applying the strict scrutiny standard to measuresthat eradicatediscrimination,
the magjority improperly disregarded the constitutional and moral difference between a “No
Trespassing” sign and awelcome mat. 515 U.S. at 245.

While the Supreme Court’s mgjority in Adarand has made it difficult to sustain many
valuablegovernment-sponsored affirmative action programs, Justice O’ Connor’ s opinion provided
aray of hopefor such programs with the statement that an affirmative action measure subjected to
strict scrutiny would not inevitably be struck down:

we wish to dispel the notion that strict scrutiny is* grict in theory, but fatal
infact”. ... The unhappy persistenceof both the practice and the lingering
effects of racial discrimination against minority groupsin this country is an
unfortunate reality, and government is not disqualified from ading in
responseto it.

Id. at 237 (citation omitted). However, some of Justice O’ Connor’s colleagues believe otherwise.
In a concurring opinion, Justice Scalia expressed his view that the government can never have a
compelling interest in remedying past discrimination that will suffice to uphold affirmative action,

3 Previoudly, in City of Richmond v. J.A. Croson Co., 48 U.S. 469 (1989), the Court had

held that strict scrutiny applied to state and local affirmative action measures, but it had held that
alower level of scrutiny applied to federal programs, see, e.g., Metro Broadcasting, Inc. v. FCC,
497 U.S. 547 (1990). In Adarand, the Court overruled Metro Broadcasting.
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id. at 239. Justice Thomas declared that affirmative action aimed at helping those who are
disadvantaged is “just as noxious as discrimination inspired by malicious prejudice,” id. at 241. If
amajority of the Court were to accept thisview, dl affirmative action programs offered by federal,
state or local governments could be jettisoned, no matter how strong the record that they are
necessary to counter and dismantle persistent patterns of discrimination againg minority groups.
Whilethe Court hasyet to address adirect constitutional challengeto asex-based affirmative action
program, women of color are directly affected by its approach to race-based affirmative action, and
sex-based affirmative action programs that bendfit all women areclearly injeopardy as well.

The Court will soon have an opportunity to revisit thisissue: the Adarand case itself is back
beforeit. Adarand Constructorsv. Sater, 228 F.3d 1147 (10" Cir. 2000), cert. granted, 121 S.Ct.
1401 (2001). After the 1995 remand, the U.S. Department of Transportation amended the
regulations governing the highway and transit contract program in an effort to ensurethat it was
narrowly tailored to serve a compelling government interest, as required by the strict scrutiny test.
The U.S. Court of Appealsfor the Tenth Circuit, after carefully reviewing the revised program and
analyzing its constitutionality under the strict scrutiny test, upheld it. The Supreme Court’s grant
of review of thisdecision does not bade well for this or any other afirmative action program.

In sum, achangein the composition of the Supreme Court by just one or two Justiceswho agree
with Chief Justice Rehnquist and Justices Scalia and Thomas on the treatment of sex-based
classifications under the Equal Protection Clause could mean the erosion of key equal protection
guaranteeson whichwomen rely to prohibit discriminationin education, onthejob, and evenintheir
basic citizenship rights.

II. STATUTORY PROTECTIONS

Key Federal Statutory Protections for Women
Have Been L ost or Upheld Only by Slim Majorities

Over the years, the Supreme Court has furthered women’'s rights through broad
interpretations of federal statutesthat prohibit discrimination in the workplace and schools, and that
protect women'’s health, safety and welfare. In recent years, however, increasingly conservative
majoritieshaveinterpreted these samestatutesmorenarr owly, thuslimiting the protectionsavailable
to women, and leaving more and more women who experience discrimination and ather threats to
their well-being without effective remedies.

Moreover, the Court hasrecently threatened women’ srights by sharply curtailing Congress’
authority to pass lawsthat protect theserights. Historically, women and minorities have relied on
the federal government to protect their rights. Until recently, the constitutiond power of Congress
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to enact laws aimed at protecting civil rights under the Commerce and Equal Protection Clauses
seemed secure. In addition, Congress’ power to override the states' immunity from suit and extend
federal protection aganst discrimination to state employees was not seriously questioned. But, last
termthe Court struck down the provision of the Violence Against Women Act of 1994 (VAWA) that
allowed victims of gender-motivated violence to sue their attackers in federal court, finding that it
exceeded Congress’ authority. It also held that employees of state agencies and entities cannot sue
their employersfor damagesunder the Age Discriminationin Employment Act. Thisterm, the Court
extended that ruling to the Americans with Disabilities Act, which does not bode well for the
application of other anti-discrimination laws to state employees.

Protection Against Employment Discrimination

Recent decisions of the Supreme Court raise troubling questions about the future of
employment discrimination law - an issue of great concern to women. The standards governing
sexual harassment suits, the right to sue in federal court and obtain strong remedies for
discrimination, and the rights of state employees to recover damages from their employers for
discrimination on the job have all been affected.

Sexual Harassment Under Title VII.  In 1998, the Supreme Court issued two decisions
confirming not only that workplace sexual harassment violates Title V11 of the Civil Rights Act of
1964, as established by the Court in 1986, but also that employers can be liable for damageswhen
asupervisor sexually harassesan employee even if the employer was not aware of the harassment.
Faragher v. City of Boca Raton, 524 U.S. 742 (1998); Burlington Industriesv. Ellerth, 524 U.S. 742
(1998). Justices Scaliaand Thomasdissented in both cases, contending that the plaintiff should have
to prove that the employer was negligent in allowingthe supervisor’s conduct to occur. If adopted,
this negligence standard could deny many women the recourse they now have against employers
when sexual harassment iscommitted onthejob - evenif high-level managersor supevisorsharass
them. Moreover, the rule advocated by the dissenters would creae no incentive for employers to
institute effective policiesto prevent, detect and end harassment. On the contrary, it would reward
employers who succeed in remaining in the dark about their high-level employees’ misconduct.

The Right to SueUnder Title VIl and Other Civil RightsLaws. In Circuit City Sores, Inc.
v. Adams, 121 S.Ct. 1302 (2001), a 5-4 majarity of the Court held that employers may require their
employees to sign arbitration clauses, meaning that they sign away their right to sue in court for
violations of federal and state civil rightslaws, including Title VII. Thearbitration proceedingsthat
become the employees' only remedy for claims of discrimination lack the procedural protedions,
substantive rights, and effective remedies that these laws provide for victims of workplace
discrimination. The issue before the Supreme Court in Circuit City was whether the Federal
Arbitration Act covers employment contracts. Based solely on thetext of that Act, five members
of the Court -- Chief Justice Rehnquist and Justices Scalia, Kennedy, Thomas, and O’ Connor -- held
that it did. Dissenting, Justice Stevens protested that the majority was “[p]laying ostrich to the
substantial history behind the amendment”, id. at 1316, and the fact that the statutory provision at
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issue clearly had been added to thelegislation to ensure that the Arbitration Act would apply only
to commercial disputes, not to employment contracts. He wrote that “the Court misuses its
authority” whenitignores Congressional intent and refusesto look at legidlative history: “When the
Court simply ignorestheinterest of the unrepresented employee, it skewsitsinterpretationwith its
own policy preferences.” 1d. at 1318. Hewent onto statethat “ A method of statutory interpretation
that isdeliberately uninformed, and hence unconstrained, may producearesult that isconsistent with
acourt’s own views of how things should be, but it may also defeat the very purpose for which a
provision was enacted. That isthe sad result in thiscase.” 1d.

Strong Remedies Under Title VII: Punitive Damages. An employe€s ability to dbtain
punitive damages against an employer is an essential tool for compensating awoman for harm she
has suffered due to discrimination, creating a meaningful incentive for her employer to stop
discrimination, and encouraging other employersto end discrimination. 1n 1999, the Supreme Court
ruled that to justify apunitive damagesaward inaTitle VII case, employees need not show that the
employers’ conduct was “egregious,” in addition to showing that it was taken with “malice” or in
“recklessdisregard” of the employee’ s rights. Kolstad v. American Dental Association, 527 U. S.
526 (1999). Chief Justice Rehnquist, joined by Justice Thomas, dissented from the mgjority holding
that a showing of malice or reckless disregard was sufficient, based on the belief that punitive
damages should be reserved “only for the worst cases of intentional discrimination.” 1d. at 547.
Their views serve as a reminder that even this modest victory in protecting women aganst
employment discrimination may be at risk, depending on how the Court shiftsin the coming years.

Of moreimmediate concern, however, in aseparate part of the Kolstad decision, aslimfive-
member mgj ority, consisting of Chief Justice Rehnquist and JusticesO’ Connor, Scalia, Kennedy and
Thomas, ruled that an employer should not be held vicariously liable for punitivedamages for its
managerial employees discriminatory conduct where such conduct is contrary to the employer’s
good-faitheffortsto comply withTitle VII. Thistempered the modest victoryin thefirst part of the
Kolstad opinion. Chief JusticeRehnquist, again joined by Justice Thomas, wrote separately to voice
hissupport for limiting the employer’ svicariousliability for punitive damages, because he supports
astandard that would “placeasignificant limitation, and in many foreseeabl e cases acompl ete bar,
on employer liability for punitive damages.” |d.

Attorneys Fees Title VII and other civil rights laws entitle plaintiffs who prevail in
litigation to recover their attorneys’ fees from defendants. These provisions are designed to ensure
that victims of discrimination, who might not otherwise be able to afford counsel, will be able to
vindicate the important public policy against discriminaion — effectivdy serving as “private
attorneys general.” But, in acase with grave repercussionsfor plantiffsinall civil rights cases, the
Court this term limited the availability of attorneys fees for plaintiffs bringing suit under statutes
that award attorneys fees to “prevailing parties.” Buckhannon Board and Care Home v. West
Virginia Department of Hedth and Human Resources, 121 S. Ct. 1835 (2001). Rejecting the
position of nine Circuit Courtsof Appeals, the Court hed, again5-4, that theterm* prevailing party”
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means only a plaintiff who has won alitigated judgment on the merits or secured a court-endorsed
settlement. 1d. at 1838. It does not include aplaintiff whose suit has otherwise been a* catalyst” for
the precise relief sought — for example, where the defendant has altered its conduct without being
ordered to do so by a court. In an opinion written by Justice Ginsburg, the dissenters stated their
concern that the Court’s “constricted definition” will “impede access to court for the less well-
heeled, and shrink the incentive Congress aeated for the enforcement of federal law by private
attorneys general.” Id. at 1850. (Ginsburg, J., dissenting).

The Right of State Employees to Sue Their Employers for Damages. In addition to
construing key aspectsof TitleV Il narrowly, theSupreme Court hasadopted aparticularly restrictive
view of Congress’ authority to grant state employeestheright to suetheir employersfor employment
discrimination in federal court. Last term, in another 5-4 dedsion — with Chief Justice Rehnquist
and Justices Scalia, Thomas, Kennedy, and O’ Connor in the majority— the Court held tha Congress
hasfailed to abrogate the states’ Eleventh Amendment immunity from being sued under the federal
Age Discrimination in Employment Act, and therefore had overstepped its bounds in authorizing
state employees to sue their employers for damages under this law. Kimel v. Florida Board of
Regents. 528 U.S. 62 (2000). Thisdecision seriously weakensthe protection accorded womenfadng
age discrimination in the workplace.

Thisdisturbing trend continued this term when, with the same 5-4 split, the Court restricted
Congress' authority to permit damagessuitsagainst statesunder the Americanswith DisabilitiesAct.
Board of Trustees of University of Alabamav. Garrett 121 S.Ct. 955 (2001). Thiscasewas brought
by anurse suffering from breast cancer who wasforced to give up her position after essential cancer
treatment required her to take time off from work. In a dissenting opinion joined by Justices
Stevens, Souter and Ginsburg, Justice Breyer protested that the mgjority had treated Congress like
a lower court whose rulings it could freely disregard. He stated that the mgjority, “through its
evidentiary demands, its non-deferential review, and its failure to distinguish between judicia and
legislative constitutional competencies, improperly invades apower that the Constitution assignsto
Congress.” |d. at 975-976.

Kimel and Garrett not only represent setbacks for women who suffer age or disability
discrimination at the hands of state employers, they dso raise serious questions about the right of
state employeesto sue for damages under other federal laws that provide important protections for
women. On the same day it decided Kimel, the Court directed two lower courtsto review whether
the Equal Pay Act of 1963 (EPA), which requires equal pay for equal work performed by men and
women, was validly applied to state employers in light of the Kimel decision. On remand, both
courts found that state employees were covered. They distinguished Kimel, in part on the ground
that, unlike age discrimination, sex discrimination requires heightened scrutiny under the Equal
Protection Clause. Varner v. lllinois Sate University, 226 F.3d 927 (7" Cir. 2000), cert. denied, 69
U.S.L.W.3762 (U.S. June 11, 2001)(No. 00-1277); Anderson v. Sate University of New York, 107
F.Supp. 2d 158 (N.D.N.Y. 2000). The Supreme Court has declined to address this issue for now,
but the right of women employed by state entities to sue their employers for damages for equal pay
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violationsis still unresolved. If sex discrimination were to lose the heightened scrutiny standard of
review, this right would be in jeopardy.

Therights of state employees under the Family and Medical Leave Act (FMLA) may also
be endangered from this line of dedsions. The FMLA requires large employersto give employees
leave, and to bereinstated in their jobs, if they need time off to carefor achild, spouse or parent with
a serious health condition, or if they themselves become ill or disabled, including because of
pregnancy. Itis alaw of particular significance to women given their frequent role as primary
caretaker of both children and ather family members.

Thefull scope of the limitations on Congress' ability to provide key protections for women
in the workplace has yet to be defined. But, given the closely divided Court and the profound
importance of these questions of Congress' authority, thisissue may well be deermined by future
appointments to the Court.

Protection Against Discrimination in Education

TitlelX of the Education Amendments of 1972 prohibits discrimination on the basis of sex
in all educational programs that receive federal financial assistance. It is probably best known for
creating opportunities for young women to compete in athletics, but it aso prohibits sexual
harassment and other forms of discrimination against girls and women in all facets of education.
TitleIX hasthe same general structure as Title VI of the Civil Rights Act of 1964, which prohibits
race and national origin discrimination in federally funded programs. Thisterm, the Court issued a
restrictivedecisioninaTitle VI case, Alexander v. Sandoval, 121 S.Ct. 1511 (2001), that could also
limit the availability of redress under Title IX. In a5-4 decision, the Court (with Justice Scalia
writing the majority opinion that was joined by Chief Justice Rehnquist and Justices O’ Connor,
Kennedy and Thomas), ruled that individuals cannot go to court to seek redress againg federally
funded programsor policiesthat areneutral ontheir face but havetheeffect of discriminating against
- or, in other words, have a “disparate impact” on - minorities. Writing the dissenting opinion,
Justice Stevensdescribed the Court’ sdecision as* unfounded in our precedent and hostileto decades
of settled expectations,” including the decisions of ten Circuit Courts of Appeals. Id. at 1524. He
alsocriticizedthemajarity for blinding itself “toimportant evidenceof congressional intent,” stating
that the concept “that Congress intended a private right of action whenever such a cause of action
was necessary to protect individual rights granted by valid federal law” has now been “cabined”.
Id. at 1523, 1524, 1534.

Sexual Harassment in Schools. Justice Stevensal sowrotethedissent ina1998 case, decided
5-4, that severely limited theprotectionsavailable under Titlel X to studentswho have been sexually
harassed by their teachers or other school employees. Gebser v. Lago Vista Independent School
District, 524 U.S. 274 (1998). Thisruling madedamages much moredifficult to securefor students
under Title IX than for employeesunder Title VIl. Damages are available only if a school official
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had actual knowledge of the harassment and responded with deliberate indifference — a standard
clearly unacceptable to amagjority of theCourt for TitleVII. The standard now in placefor Title1X
encourages school officials to stay in the dark about harassment against students in thar schools,
though they cannot do so with respect to harassment of school employees. Inthe dissent, whichwas
joined by Justices Souter, Ginsburg and Breyer, Justice Stevens protested the majority’ s failure to
justify its “rather dramatic departure from settled law” defininga principal’ s responsibility for the
actions of itsagent. 1d. at 301.

A year later, the Supreme Court held, thistime with a 5-4 ruling for the plaintiff, that Title
IX covered student-on-student sexual harassment. Davisv. Monroe County Bd. of Education, 526
U.S. 629 (1999). Even with the extremely stringent damages standard of Gebser in place for
student-on-student sexual harassment, Justice Kennedy wrote an impassioned dissent, joined by
Chief Justice Rehnquist and Justices Scalia and Thomas, arguing that no matter how severe the
harassment, how much it interfereswith the student’ s ability to learn, or how much the school knew
about or could have doneto stop the offending conduct, a school should never be held liable for
student-on-student harassment. The dissent underscorestherisk that even one new Supreme Court
appointment could mean the Court’ s retreat from providing any protection at all to studentsin this
crucia area.

Protection of Women’s Health, Safety and Welfare

Along with anincreasingly narrow view of Congress' power to authorize suits against state
employers, the Supreme Court has taken a highly limited view of Congress' authority to regulate
under the Commerce Clause or to implement equal protection guarantees for women under the
Fourteenth Amendment. Even when it leaves a statute intact, the Court has taken anarrow view of
the authority granted by Congress. The Court has d so increas ngly limited the scope of the key
federal statute, 42 U.S.C. 81983, that forms the basis for many suits in federal court to protect
women’s health and welfare.

Last term, a5-4 magjority struck down a key provision inthe Violence Against Women Act
that gave the victims of gender-based violence aright to suetheir attackersin federal court. United
Sates v. Morrison, 529 U. S. 526 (2000). The Court held that Congress lacked constitutional
authority to enact this provision under either the Commerce Clause or its power to implement the
Equal Protection guarantee of the Fourteenth Amendment, and ruled that remedies for violence
againstwomen lieexclusivdy in state courts. Justices Stevens, Souter, Ginsburg and Breyer joined
in a scathing dissent, harshly criticizing the majority’ s disregard of the “mountains’ of legisative
history — including four years of Congressional hearings and eight separate reports issued by
Congressand its committees over the years|eading to enactment of the law — supporting Congress
finding that domestic violence affectsinterstatecommerce by limiting women’ sability to participate
in the national economy. The dissenters also faulted the majority for discounting the many state
studies documenting gender biasin the state court systems, which formed abasisfor the legislation
under the Equal Protection Clause. They aso pointedly noted that the states themselves (through
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the National Association of Attorneys General) hadurged Congressto enact thisfederal remedy due
to their own inability to address the problem adequately on aloca level, commenting that the
majority’s decision had produced the “irony . . . that the States will be forced to enjoy the new
federalism whether they want it or not.” Id. at 547.

Along with removing a key protection from women who are the victims of gender-based
violence, thedecisionin Morrison could spark challengesto the constitutional validity of other civil
rights statutes enacted under the Commerce Clause that affect women, including the Freedom of
Accessto Clinic EntrancesAct of 1994 (FACE). FACE providesfederal criminal penaltiesandcivil
remedies against those who use force, threats of force, or physical obstruction to interfere with or
intimidate those who are seeking to obtain or provide reproductive health services. While the
Supreme Court has so far repeatedly refused to review cirauit decisions upholding the Act, renewed
challenges to the validity of FACE could occur if new Justices are appointed.

Another statute of concerntowomenthat isat risk isthe Child Support Recovery Act, which
makes failure to comply with an interstate child support court order acriminal offense. A Court of
Appealsdecisionthat thisAct exceeds Congress' authority under the CommerceClauseisnow being
heard en banc. United Satesv. Faasse, 227 F. 3d 660, vacated, 234 F. 3d 312 (6™ Cir. 2000). If the
en banc court agreeswith the panel, there will be a conflict in the circuitson thisissue, which is
likely to reach the Supreme Couirt.

Health and Welfare In addition to narrowing the scope of Congress' power to enact
legidlation, the Court has narrowed the reach of key health and saf ety statutes. Last term, in amatter
of increasing concern as more women and girls take up smoking, the Supreme Court held, 5-4, that
the Food and Drug Administration could not regul ate tobacco under itsgoverning statute. Food and
Drug Administration v. Brown & Williamson Tobacco Corporation, 529 U.S.120 (2000). The
dissentersadvocated abroad i nterpretation of the statute’ s basic goal of protecting the public health.

Inrecent years, the Court al so hasapplied amorerestrictiveinterpretation of what constitutes
an enforceableright under 42 U.S.C. 81983, thestatute that formsthe basisfor many suitsin federal
court to protect women’ shealth and welfare. For example, inWilder v. Virginia Hospital, 496 U.S.
498 (1990), the Court held that an individual could seek redress for a state violation of a provision
of the Medicaid statute. Just two yearslater, inSuter v. Artist M., 503 U.S. 347 (1992), it held that
an individual could not seek redress for aviolation of a provision of afederal statute that required
states to provide child welfare services.

Most recently, the Court held in Blessing v. Freestone, 520 U.S. 329 (1997), that an
individual does not have an enforceableright to chd lengeasta € sfalureto “substantia ly comply”
with Title IV-D of the Social Security Act, which requires states to provide child support
enforcement servicesto families. Although the Court left open the possibility that Title IV-D may
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give rise to some individually enforceable rights, Justices Scalia and Kennedy, in a concurring
opinion, called into question whether violations of federal statutes like Title IV-D, which require
statesto provide specific services or benefitsto individuals asacondition of federal funding, could
ever form the basis of asuit under 42 U.S.C. 81983. If adopted by the Court, this position could bar
women from seeking rdief for state vidations of essentid, federally funded assistance programs,
including Child Support, Medicaid, and Temporary Assistance for Needy Families.

Finaly, legal services lawyers regained the right to fully represent their clients in welfare
cases this term, but only by a’5-4 margin. In Legal Services Corporation v. Velazquez, 121 S.Ct.
1043 (2001), the Supreme Court struck down a statutory restriction on representation by recipients
of federal funds that involved an effort to challenge existing welfare law. The Chief Justice and
Justices O’ Connor, Scaliaand Thomas dissented. This and other rights could be lost again with a
shift on the Court.

CONCLUSION

Over theyears, the Supreme Court has played amajor rolein protecting the rights of women
in many aspeds of their lives. In someinstances, the current Court has restricted the rights granted
by earlier Courts. In other instances, women’s rights have been preserved only by slim and
precariousmarginsof oneor two votes. Thefuture composition of theCourt will determinewhether
women’s hard won legal rights are secured or severely eroded in the years to come.

National Women’s Law Center, June 2001
16



